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THE POLICE POWER AND THE TEN-HOUR BAKERY LAW. 

Much antagonism, grading all the way from the philosophic 
dissent of Mr. Justice Holmes to the bitter comment of the more 
socialistic press, which hint a vague analogy to the Dred Scott deci- 
sion, has been aroused by the final disposition of the case of People 
v. Lochner, 25 Sup. Ct. 539, five judges there held that a law, for- 
bidding proprietors of bakeries to "require or permit" an employee 
to work more than ten hours a day, or sixty hours a week, is merely 
an illegal interference with liberty of contract, void under the 
fourteenth amendment, and is not a regulation so proximately con- 
cerned with public health as to come within the protection of the 
police power. Justices Harlan, White, Day and Holmes dissented. 
A further illustration of the divergence of opinion which the 
question has raised is found in the decision of the New York Court 
of Appeals, which upheld the law, four judges approving, as 
against three dissenting. Same case, 69 N. E. 374. 

Ever since the now classic Slaughter-House Cases, where the 
term "police power" perhaps first received a well-defined expres- 
sion, it has meant much or little, according to the individual concep- 
tion of the judges before whom each case, in which it was involved, 
was tried. The personal equation is of no small weight in fixing, 
its boundaries. Punitive damages laws, game laws, even laws pro- 
hibiting the possession of stamped soda-water bottles {People v. 
Cannon, 139 N. Y. 32), have been admitted to be proper police 
regulations, while, on the other hand, a legislature may not prescribe 
the number of hours beyond which women must not be employed in 
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dry-goods stores — at least, according to the Illinois court. People 
v. Ritchie, 155 111. 98. 

In the present case the broad field, which has been open to legis- 
latures in the exercise of the power, has been given narrower limits 
than formerly. To be sure, the statute here declared unconstitu- 
tional went a step further than most laws of the same nature hitherto 
declared valid. The ordinary so-called "labor" statutes, which 
merely declare how long a legal day shall be, do not prevent agree- 
ments for a longer day. United States v. Martin, 94 U. S. 400. And 
where the occupation for which the day's work is prescribed is 
undeniably dangerous and unhealthy, as for instance working under 
ground, such laws must be recognized as valid. Holden v. Hardy, 
169 U. S. 366. But until the present case it has been recognized 
and asserted many times that the courts, while they would adjudge 
whether the legislature had used a fair discretion in exercising 
the power, nevertheless would refuse to declare a law void "until 
they had indulged every possible presumption in favor of the 
validity of the statute, and had been wholly unable to find that 
it could be sustained as a constitutional exercise of legislative 
power." See the opinion in Taylor v. Place, 4 R. I. 324; also, 
Mugler v. Kansas, 123 U. S. 661. Now it appears from the main 
opinion in the present case that there existed but a very weak pre- 
sumption in favor of the integrity of the New York legislature in 
passing the act ; in fact the presumption seems to have been on the 
other side. That is not entirely in accord with former expressions 
on the particular point. But when it proceeds to declare the stat- 
ute void because of the court's belief concerning the sanitary status 
of bakers, — a belief which is certainly not in accordance with the 
popular conception, nor even with that expressed in medical and 
other technical works on the subject, (as Justice Harlan in the 
Supreme Court, and Judges Parker and Vann in the New York 
Court of Appeals, forcibly indicated in their respective opinions), — 
it seems that the judiciary is approaching a little nearer the legis- 
lative border line that it has hitherto. The old writers on the Con- 
stitution dreaded such an approach, and the Convention, though 
of course with no thought of the fourteenth amendment and its 
accompanying police power, rather heartily rejected the proposal 
to vest in the judiciary a qualified negative on all legislation, 3 
Madison Papers 1332. All this discussion, it cannot be denied, is 
in the face of Mr. Justice Peckham's affirmance that "this is not a 
question of substituting the judgment of the court for that of the 
legislature." 

The decision obviously avoids a question of great difficulty 
which might arise in future — where, if not here, and with what class 
of labor, if not with this, could this infringement on liberty of con- 
tract be held invalid? Many kinds of employment have more or 
less of that which is unhealthy in them, and there is undoubtedly 
a tendency toward legislative restriction of liberty of contract. So 
that the practical results of the case will probably be salutary. 
Nevertheless, the chiasmus between the opinions of Justice Peck- 
ham and Judge Bartlett, disapproving the constitutionality of the 
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law, and of Justice Holmes and Judge Parker, upholding it, presents 
an interesting comparison of different lines of logic. For- this 
reason, as well as for the importance of the case, they are worthy 
of much study. 

REASONABLENESS IN LEGISLATIVE REGULATION OF FARES. 

It is well established that where a railroad is deprived by a legis- 
lature of the power to charge reasonable rates for the use of its 
property, and such deprivation takes place in the absence of an 
investigation by judicial machinery, the company is deprived of the 
lawful use of its property, and thus, in effect, of the property itself, 
without due process of law. Chicago & St. P. R. Co. v. Minn., 
134 U. S. 418, 458. But as to what constitutes reasonableness in 
rate regulations, the courts are not wholly clear. In the recent 
Massachusetts case of Comm. v. Interstate St. R. Co., 72 N. E. 530, 
a statute requiring that street railroads shall carry public school 
children at half rates is held valid. The company in this case 
offered to show that the average cost of transportation per passen- 
ger was more than one-half its regular rates. But the court argues 
that the company can make good any loss, by simply raising the 
regular rate of fare. This assumes as an economic truth that rail- 
road profits are proportional to rates charged. And it is hard to 
reconcile this argument with the court's further statement that if 
the law were one which "would cause expense to street railway 
corporations, which they must bear themselves or put upon other 
classes of passengers in the form of increased fares to make good 
the loss," it would be unconstitutional. At all events, the court 
bases its judgment as to "reasonableness" on the fact that the 
company's business as a whole is not shown to be rendered unprofit- 
able. 

This holding finds some support in Missouri R. Co. v. Smith, 
60 Ark. 221, where it was held that rates imposed are not neces- 
sarily unreasonable because they are unrenumerative on a certain 
portion of the line. This is true even though the unrenumerative 
subdivision was once a separate road. St. Louis & S. F. R. Co. v. 
Gill, 156 U. S. 649. On the other hand, a state cannot justify 
unreasonably low rates for domestic transportation, considered 
alone, on the ground that the carrier is earning large profits on its 
interstate business, over which, so far as rates are concerned, the 
state has no control. Smyth v. Ames, 169 U. S. 541. And it is 
said that a state's regulation of charges is not to be measured by 
the aggregate profits, determined by the volume of its business, but 
by the question whether any particular charge to an individual is, 
considering the service rendered, an unreasonable exaction. The 
question is not how much one makes out of his volume of business, 
but whether in each transaction the charge is an unreasonable 
exaction for the service rendered. Having a right to do business, 
one has a right to charge for each separate service that which is a 
reasonable compensation therefor, and the legislature may not deny 
him such reasonable compensation. Per Mr. Justice Brewer, in 
Cotting v. Godard, 183 U. S. 95. 



